COLOCATION AGREEMENT
Effective Date: ___________, 2017

The following Colocation Agreement (“Agreement”) describes the terms and conditions in which Murfreesboro Data, LLC, with its principal place of business at                                                                         1020 W. College St. Murfreesboro, TN  37129 (“Murfreesboro Data”) offers colocation services to you the customer (“Customer”).  This Agreement is an appendix to the Master Service Agreement covering the services to be provided by Murfreesboro Data to Customer and provides the terms and conditions under which Murfreesboro Data shall provide colocation services to Customer if colocation services are ordered by Customer under an Order Agreement executed by Murfreesboro Data and Customer.   

MURFREESBORO DATA MAY AMEND THIS AGREEMENT FROM TIME TO TIME BY POSTING NEW TERMS AND CONDITIONS TO THIS WEBSITE.  CUSTOMER IS REQUIRED TO CHECK THIS AGREEMENT FOR UPDATES PERIODICALLY AND MURFREESBORO DATA HAS NO OBLIGATION TO INFORM CUSTOMER OF ANY AMENDMENTS TO THIS AGREEMENT. ANY OA ENTERED INTO FOR COLOCATION SERVICES AFTER THE EFFECTIVE DATE OF AN UPDATED AGREEMENT SHALL BE SUBJECT TO SUCH UPDATED TERMS AND CONDITIONS.   

1. Colocation Space

Murfreesboro Data owns certain space located at 1020 West College Street, Murfreesboro, TN  37129 (“Premises”).  Pursuant to an OA entered into by Murfreesboro Data and Customer, Customer shall be granted a license to occupy or use certain portions of the Premises (“Colocation Space”) as further set forth in the OA.   

2. Grant of Access; Customer Equipment

1 
2 
2.1 Customer Equipment. Subject to the terms and conditions of this Agreement, commencing on the service date set forth in OA (“Requested Service Date”) and subject to Murfreesboro Data’s approval, Murfreesboro Data agrees to allow Customer to place certain equipment which is not provided to Customer by Murfreesboro Data (“Customer Equipment”) in the Colocation Space. Customer’s right to occupy the Colocation Space shall commence on the Requested Service Date as set forth on OA. The rights granted pursuant to this Section 2.1 are subject to the terms and conditions of any underlying lease or other superior right by which Murfreesboro Data has acquired its interest in the Premises. Customer agrees that this Agreement shall not grant to Customer any property rights in any of the Premises. 

2.2 Installation and Removal of Customer Equipment. Customer shall arrange for delivery of each unit of Customer Equipment to the Colocation Space at Customer’s expense. Customer shall provide Murfreesboro Data with no less than one (1) week prior written notice of the actual delivery date. Unless otherwise agreed in writing, Customer shall install the Customer Equipment at the Colocation Space and shall be responsible for any necessary cabling from the junction panel provided by Murfreesboro Data to the Customer Equipment. Customer may not install any equipment at the Colocation Space, other than the Customer Equipment, without Murfreesboro Data’s prior written approval. Customer shall provide Murfreesboro Data with written notification two (2) days before Customer removes any Customer Equipment and such removal shall be subject to Murfreesboro Data verification that there are no outstanding charges due and payable by Customer to Murfreesboro Data

2.3 Use of Customer Equipment. Customer shall utilize the Colocation Space only for interconnection of the Customer Equipment with the connectivity services provided by Murfreesboro Data to Customer, unless Murfreesboro Data otherwise agrees in writing in advance.

2.4 Responsibility for Customer Equipment and Colocation Space.  Customer shall be solely responsible for the Customer Equipment, which shall remain Customer’s sole property, and all software and data stored on the Customer Equipment (“Stored Information”). Unless otherwise specifically agreed in writing, Murfreesboro Data shall have no duty to monitor, maintain or care for the Customer Equipment or Stored Information. Customer shall protect, maintain and keep in good order the Colocation Space and the Customer Equipment, and shall ensure that neither Customer nor its agents or contractors damage any part of the Premises, the Colocation Space, or any equipment located on or about the Premises.

2.5 Acceptance of Colocation Space. The installation and operation of the Customer Equipment by Customer shall be conclusive evidence that Customer accepts the Colocation Space “as is”, and that the Colocation Space is in satisfactory condition and is suitable for the use intended by Customer.

3. Use of Colocation Space

3.1 Access and Security: Primary users. Upon start of service, Customer will provide name and photo of their trusted primary users (“Primary Users”) to Murfreesboro Data.  Primary Users will be given a personal key fob, and Murfreesboro Data will program their thumbprint for biometric access.  Primary users will have 24/7 access to data center, which will require that they use key fob for perimeter access, biometric authentication for access to white space, key fob for access to their pod, then a key to access the front or back of customers locked rack.  Primary users will be given cell phone contact information of Murfreesboro Data personnel for access communications referenced in below sections.

3.2 Deliveries by Primary Users. Deliveries requiring access to dock or drive-in doors by primary users will require a 2 hour notice during business hours (or 24 hour notice if delivery is to be outside business hours) so an escort can meet primary user for access.  Equipment being staged for later installation may be stored in secure storage area.  Secure storage is accessible only by Murfreesboro Data personnel with the same notice requirements listed above.

3.3 Access or Deliveries by others. Before beginning any delivery, installation, maintenance, or removal work in the Colocation Space by non-Primary Users (“Approved Personnel”), Customer shall provide Murfreesboro Data with prior WRITTEN approval of Customer’s employees, agents, and contractors who are not Primary Users who will be accessing the Colocation Space along with a copy of that persons’ photo ID.  Approved Personnel presenting the same photo ID may access the Colocation Space in the company of a Murfreesboro Data escort on 2 hours advance notice during business hours (or 24 hour notice if access is needed outside business hours).  Approved Personnel shall at all times while on the Premises comply with Murfreesboro Data’s current security and safety procedures. Murfreesboro Data does not guarantee the safety or security of the Colocation Space or of the Customer Equipment. Murfreesboro Data shall have the right to require the removal of any Approved Personnel for any reason.								
3.4 Use of Office Space by Primary User.  Primary Users are authorized to use office space and conference room facilities of Murfreesboro Data on a first come, first served basis.  Murfreesboro Data reserves the right to set up rules and regulations as needed to ensure a pleasant working environment for all users of the office space.  

3.5 Alterations and Removal. Customer shall not make any construction changes or material alterations to the Colocation Space, including cabling and power supplies, without Murfreesboro Data’s prior written consent. All fixtures, alterations, additions, repairs, improvements and/or appurtenances attached to or built into, on or about the Colocation Space (collectively “Fixtures”) shall be and remain part of the Colocation Space and shall not be removed by Customer unless so required by Murfreesboro Data, in which event the items required to be removed shall be removed at Customer’s sole cost and expense. Upon termination or expiration of this Agreement (other than termination pursuant to Section 3.2(b) of the MSA), but subject to Section 2.11 of this Agreement, Customer shall remove all Customer Equipment, except Fixtures, within thirty (30) days from the date of such termination or expiration of this Agreement (“Removal Period”). Within this same thirty (30) days Customer shall restore the Colocation Space, at its expense, to the condition that it was in before the installation of such Customer Equipment. In the event of a termination of this Agreement pursuant to Section 3.2(b) of the MSA, but subject to Section 3.11 of this Agreement, Customer shall remove all Customer Equipment (other than Fixtures) from the Colocation Space within forty-eight (48) hours and shall complete restoration work within seven (7) days of termination. Any items and/or Customer Equipment remaining after the Removal Period set forth in this paragraph may, at Murfreesboro Data’s discretion, be removed, stored or disposed of, and such removal or disposal shall be at Murfreesboro Data’s discretion and need not be undertaken in a commercially reasonable fashion. The proceeds, if any, from the sale of such equipment shall be applied to the outstanding invoices of customer, if any. Customer shall be responsible for all costs associated with removal, disposal and storage of the items and/or Customer Equipment and for the cost of restoration of the Colocation Space. Customer shall return to Murfreesboro Data at the end of the Removal Period, all access key cards and other security devices that have been provided to Customer.

3.6 Inspection. Murfreesboro Data and its designees may inspect or observe the Customer Equipment at any time. If the Customer Equipment is located in a security enclosure Customer shall furnish to Murfreesboro Data the appropriate keys or information needed to enter into the enclosure.

3.7 Compliance with Laws and Regulations. Customer shall comply at all times with all applicable laws, regulations and ordinances relating to its use of the Colocation Space, the Customer Equipment, and the Stored Information and shall also comply with Murfreesboro Data’s general rules and regulations relating to the Premises as updated from time to time (“Murfreesboro Data Rules and Regulations”).

3.8 Relocation. Upon sixty (60) days’ prior written notice, or immediately in the event of an emergency, Murfreesboro Data may require Customer to relocate the Customer Equipment to a location of comparable dimensions. In the event that the relocation is due to an event involving damage, destruction or condemnation of the Premises or Colocation Space, the costs of relocating the Customer Equipment shall be borne by Murfreesboro Data. In the event that Murfreesboro Data requires relocation of the Customer Equipment for any other reason, the costs of relocating the Customer Equipment shall be borne by Customer. Customer may request in writing and Murfreesboro Data, in its sole discretion, may agree to relocate the Customer Equipment to another location of Customer’s choice. Murfreesboro Data may condition its approval of such relocation to Customer’s acceptance of additional terms and conditions. In the event that Murfreesboro Data agrees to relocate the Customer Equipment as a result of Customer’s request, all costs of the relocation shall be borne by Customer.

3.9 Third Parties. Customer may not permit any other person to occupy or use the Co- location Space (including by placing such person’s equipment in the Colocation Space) without first obtaining Murfreesboro Data’s prior written consent, which consent may be withheld or conditioned in Murfreesboro Data’s sole discretion.

3.10 Use of Capacity. Customer’s electrical usage shall not exceed the capacity provided for in the OA. In the event that Customer exceeds such capacity, Murfreesboro Data may at its election either charge Customer for such excess usage in accordance with the MSA or terminate this Agreement.

3.11 Lien. Murfreesboro Data may exercise a right of lien over the Customer Equipment to secure payment of any charges due and payable by Customer to Murfreesboro Data that remain unpaid after the due date.  Customer agrees that such lien rights shall include the right of Murfreesboro Data to take possession of the Customer Equipment, to resell the Customer Equipment, and to apply the proceeds of such sale to any outstanding amounts owed by Customer.   

4. Services

4.1 Services General.  During the Term of this Agreement (as defined in the OA), and subject to the terms and conditions of this Agreement, Murfreesboro Data will provide to Customer the colocation, connectivity, and related Services. The Services shall be performed in accordance with Murfreesboro Data’s then applicable policies and specifications and, unless expressly stated otherwise, shall be provided at the Colocation Space and under the direction of Customer.  Charges for the Services are as set forth in the OA and are payable in accordance with the MSA.

4.2 Right to Modify. Murfreesboro Data reserves the right to modify its network and facilities used to provide the Services for purposes including but not limited to accommodating evolving technology and increased network demand, and providing enhanced services. Murfreesboro Data shall use reasonable efforts to notify Customer of any planned changes to Murfreesboro Data’s network or facilities that may adversely affect the Services provided under this Agreement.

4.3 [bookmark: _GoBack]Murfreesboro Data-Provided Equipment. Murfreesboro Data is acting only as a reseller and/or provider of any hardware, software, circuit and equipment (collectively, the “Murfreesboro Data-Provided Equipment”) offered under this Agreement that was manufactured by a third party. Murfreesboro Data shall not be responsible for any changes in Services that cause Murfreesboro Data-Provided Equipment to become obsolete, require modification or alteration, or otherwise affect the performance of the Services. Any malfunction or manufacturer’s defects of equipment either sold or provided by Murfreesboro Data to Customer or purchased directly by Customer used in connection with the Services will not be deemed a breach of Murfreesboro Data’s obligations under this Agreement. Any rights or remedies Customer may have regarding the performance or compliance of Murfreesboro Data-Provided Equipment are limited to those rights extended to Customer by the manufacturer of such equipment. Customer is entitled to use any Murfreesboro Data-Provided Equipment only in connection with Customer permitted use of the Service. Customer shall not resell, transfer, export or re-export any Murfreesboro Data-Provided Equipment, or any technical data derived therefrom, in violation of any applicable United States or foreign law.

5. Representations and Warranties

5.1 Customer Warranties. Customer represents and warrants to Murfreesboro Data (i) that it owns or has the legal right and authority, and will continue to own or maintain the legal right and authority during the Term, to place and use the Customer Equipment in the Colocation Space; (ii) that Customer’s services, products, materials and the Customer Equipment (collectively, “Customer’s Business”) do not and will not operate in any manner that would violate any applicable law or regulation or the Murfreesboro Data Rules and Regulations.

5.2 Disclaimers by Murfreesboro Data. THE COLOCATION SPACE AND THE SERVICES ARE PROVIDED “AS IS” AND MURFREESBORO DATA DOES NOT MAKE, AND HEREBY DISCLAIMS, ANY AND ALL EXPRESS AND/OR IMPLIED WARRANTIES, INCLUDING BUT NOT LIMITED TO, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NONINFRINGEMENT AND TITLE, AND ANY WARRANTIES ARISING FROM A COURSE OF DEALING, USAGE, OR TRADE PRACTICE. MURFREESBORO DATA DOES NOT WARRANT THAT THE COLOCATION SPACE AND/OR THE SERVICES WILL BE AVAILABLE UNINTERRUPTED, ERROR-FREE OR IN A COMPLETELY SECURE BASIS. IT IS INTENDED THAT THE FEES AND CHARGES PAYABLE BY CUSTOMER UNDER THIS AGREEMENT SHALL BE A NET RETURN TO MURFREESBORO DATA, FREE OF EXPENSE, CHARGE, OFFSET, DIMINUTION OR OTHER DEDUCTION WHATSOEVER ON ACCOUNT OF THE PREMISES OR THE COLOCATION SPACE (EXCEPTING FEDERAL AND STATE INCOME TAXES OF GENERAL APPLICATION AND THOSE EXPENSES WHICH THIS AGREEMENT EXPRESSLY MAKES THE RESPONSIBILITY OF MURFREESBORO DATA). CUSTOMER HEREBY WAIVES ALL RIGHTS NOW OR HEREAFTER CONFERRED BY STATUTE TO MAKE REPAIRS TO THE COLOCATION SPACE OR THE PREMISES AT MURFREESBORO DATA’S EXPENSE.

6. MURFREESBORO DATA LIABILITY. CUSTOMER AGREES, TO THE EXTENT NOT PROHIBITED BY LAW, THAT MURFREESBORO DATA SHALL NOT BE LIABLE  FOR ANY CLAIM INVOLVING, CONCERNING, OR RELATED TO THE LOSS OR DESTRUCTION OF CUSTOMER DATA OR ANY PORTION THEREOF OR FOR ANY DAMAGE EITHER TO PERSON OR PROPERTY  SUSTAINED BY CUSTOMER OR BY OTHER PERSONS DUE TO THE PREMISES OR COLOCATION SPACE OR ANY PART THEREOF BECOMING OUT OF REPAIR OR DUE TO THE HAPPENING OF ANY ACCIDENT OR EVENT IN OR ABOUT THE PREMISES OR COLOCATION SPACE OR DUE TO THE ACT OR NEGLECT OF ANY OCCUPANT OF THE PREMISES OR OF ANY OTHER PERSON, INCLUDING, BUT NOT LIMITED TO DAMAGE CAUSED BY GAS, ELECTRICITY, POWER OUTAGE, SNOW, FROST, STEAM, SEWAGE, SEWER GAS OR ODORS, FIRE, WATER OR THE BURSTING OR LEAKING OF PIPES, FAUCETS, SPRINKLERS AND PLUMBING FIXTURES (COLLECTIVELY, “EXCLUDED LIABILITY”), UNLESS SUCH EXCLUDED LIABILITY AROSE AS THE RESULT OF MURFREESBORO DATA’S INTENTIONAL MISCONDUCT OR GROSS NEGLIGENCE.

7. General Provisions

7.1 Customer Data. Customer is responsible for its data content residing on any server located on the Premises and Murfreesboro Data shall not be responsible for any backups of such data.

7.2 IP Address Ownership. Murfreesboro Data shall maintain and control ownership of all IP numbers and addresses that may be assigned to Customer by Murfreesboro Data and Murfreesboro Data reserves, in its sole discretion, the right to change or remove any and all such IP numbers and addresses.

7.3 No Photographs. Customer may not photograph, or electronically or otherwise reproduce any part of the interior of the Premises, without Murfreesboro Data’s prior written permission.

