MASTER SERVICE AGREEMENT
Effective Date: ___________, 2017

The following Master Service Agreement (“MSA”) describes the terms and conditions in which Murfreesboro Data, LLC, with its principal place of business at                                                                         1020 W. College St. Murfreesboro, TN  37129 (“Murfreesboro Data”) offers services to you the customer (“Customer”).  All services to be provided to Customer by Murfreesboro Data shall be set forth in a separate Order Agreement executed by Murfreesboro Data and Customer. 

MURFREESBORO DATA MAY AMEND THIS MSA FROM TIME TO TIME BY POSTING NEW TERMS AND CONDITIONS TO THIS WEBSITE.  CUSTOMER IS REQUIRED TO CHECK THIS MSA FOR UPDATES PERIODICALLY AND MURFREESBORO DATA HAS NO OBLIGATION TO INFORM CUSTOMER OF ANY AMENDMENTS TO THE MSA.    ANY OA ENTERED INTO AFTER THE EFFECTIVE DATE OF AN UPDATED MSA SHALL BE SUBJECT TO SUCH UPDATED TERMS AND CONDITIONS.   

1. Services

1.1 Order Agreements. From time to time Murfreesboro Data and Customer shall enter into Order Agreements (each and “OA”) which shall set for the services to be provided by Murfreesboro Data (“Services”).   Each OA issued under this MSA shall include the Services to be provided to Customer, the fees to be paid to Murfreesboro Data, and any other specifications deemed relevant by Murfreesboro Data and Customer.  No OA shall be binding upon the parties unless executed by both parties.    

1.2 Terms of MSA.   Customer agrees and acknowledges that the terms of any OA entered into by Murfreesboro Data and Customer shall be subject to the terms of this MSA and in the event that the terms of this MSA and an OA conflict, the terms of this MSA shall apply.  

1.3 Modifications to OA.   In the event that Murfreesboro Data and Customer desire to change the Services to be provided under an OA, the parties shall execute a new a new OA and Murfreesboro Data shall not be obligated to provide any additional services to Customer not set forth in a new OA executed by both parties.  

2. Fees and Billing

2.1 Fees. Customer will pay Murfreesboro Data the fees listed in the OA for the provision of the Services.

2.2 Billing. Charges for setup fees or build out fees indicated in the OA shall be due and payable when billed on the Effective Date of the OA. All other fees shall be payable in advance and shall be invoiced by Murfreesboro Data on a monthly basis commencing on the date on which Murfreesboro Data first begins providing the Services. Payments shall be due upon receipt within thirty (30) days of the date of each Murfreesboro Data invoice. If Customer, in good faith, disputes all or any portion of an invoice, Customer must, (i) pay all undisputed amounts and (ii) within sixty (60) days of the date of the invoice, provide Murfreesboro Data with written notice of the details of the billing dispute, together with all supporting documentation. The parties agree to work diligently and in good faith to resolve all billing disputes. Disputed amounts found to be properly owed to Murfreesboro Data shall be paid promptly following resolution of the dispute, together with the late payment interest fee set forth below on such amount accrued from the 30th day following the date of the original invoice. All payments shall be made in U.S. dollars. Late payments will accrue interest at the rate of ten percent (10%) per month, or the highest rate allowed by applicable law, whichever is lower. Customer may request a billing plan change at any time during the month, but billing plans will only be changed on the first day of the following calendar month.

2.3 Assurances. If in its reasonable judgment Murfreesboro Data determines that Customer is not creditworthy or financially secure, Murfreesboro Data may require full payment in advance or other assurances to secure Customer’s payment obligations under this MSA.

2.4 Taxes. Murfreesboro Data may invoice and Customer shall pay all taxes, fees or assessments and other charges imposed on or required to be collected by Murfreesboro Data by any governmental agency that may result from this MSA, or any of the activities contemplated under this MSA. Customer shall also be responsible for paying all taxes, fees or assessments and other charges imposed on Customer by any governmental agency that may result from this MSA, or any of the activities contemplated under this MSA.

3. Term, Renewal and Termination

3.1 Term. This MSA shall commence on the Effective Date of the OA and, unless earlier terminated in accordance with Section 3.2 below, shall continue for the minimum term set forth in the OA (“Term”). The foregoing notwithstanding, in no event shall Customer’s right to use the Services extend beyond the Term.

3.2 Termination. This MSA may be terminated in any of the following ways:

(a) Either party may terminate this MSA on written notice to the other party (“Termination Notice”) in the event : (1) of the insolvency of the other party or the institution of voluntary or involuntary proceedings in bankruptcy or under any other insolvency law, or an arrangement with creditors, or a corporate reorganization, receivership or dissolution of the other party; or (2) that the other party has breached any obligation under this MSA, or any of its representations or warranties under this MSA are inaccurate in any material respect, and such breach or inaccuracy is not cured within thirty (30) days after written notice thereof.

(b) Murfreesboro Data may discontinue performance under this MSA or terminate this MSA on written notice to Customer in the event: (1) that Customer is in default of its payment obligations under this MSA on two or more occasions in any six month period; (2) that Customer is in breach of its obligations under any agreement entered into with Murfreesboro Data for the provision of telecommunications or other services and such breach would entitle Murfreesboro Data to terminate such agreement; or (3) that Customer is in breach of the Colocation Agreement if Customer is receiving Colocation Services. Murfreesboro Data may also terminate this MSA for convenience upon sixty (60) days’ prior written notice to Customer.

[bookmark: _GoBack]2.3 	Hardware. All hardware sales are final and have no warranty, expressed or otherwise. Hardware is “as-is” unless defined in the OA.

4. Disclaimers by Murfreesboro Data

THE SERVICES ARE PROVIDED “AS IS” AND MURFREESBORO DATA DOES NOT MAKE, AND HEREBY DISCLAIMS, ANY AND ALL EXPRESS AND/OR IMPLIED WARRANTIES, INCLUDING BUT NOT LIMITED TO, WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, NONINFRINGEMENT AND TITLE, AND ANY WARRANTIES ARISING FROM A COURSE OF DEALING, USAGE, OR TRADE PRACTICE. MURFREESBORO DATA DOES NOT WARRANT THAT THE SERVICES WILL BE AVAILABLE UNINTERRUPTED, ERROR-FREE OR IN A COMPLETELY SECURE BASIS. IT IS INTENDED THAT THE FEES AND CHARGES PAYABLE BY CUSTOMER UNDER THIS MSA SHALL BE A NET RETURN TO MURFREESBORO DATA, FREE OF EXPENSE, CHARGE, OFFSET, DIMINUTION OR OTHER DEDUCTION WHATSOEVER (EXCEPTING FEDERAL AND STATE INCOME TAXES OF GENERAL APPLICATION AND THOSE EXPENSES WHICH THIS MSA EXPRESSLY MAKES THE RESPONSIBILITY OF MURFREESBORO DATA). 

5. Limitation of Liability

IN NO EVENT WILL MURFREESBORO DATA BE LIABLE TO CUSTOMER, ANY EMPLOYEE, AGENT, OR CONTRACTOR OF CUSTOMER, OR ANY THIRD PARTY FOR ANY CLAIMS ARISING OUT OF OR RELATED TO THIS MSA, INCLUDING IN RELATION TO THE SERVICES, INCLUDING WITHOUT LIMITATION THE SERVICES SET FORTH IN THE OA AND OTHER SCHEDULE(S), CUSTOMER’S BUSINESS OR OTHERWISE, WHICH CLAIMS INVOLVE INDIRECT, INCIDENTAL, PUNITIVE, OR CONSEQUENTIAL DAMAGES, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, WHETHER UNDER THEORY OF CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY OR OTHERWISE.  NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THIS MSA, MURFREESBORO DATA’S MAXIMUM AGGREGATE LIABILITY TO CUSTOMER RELATED TO OR ARISING UNDER THIS MSA WILL BE LIMITED TO THE TOTAL AMOUNT PAID BY CUSTOMER TO MURFREESBORO DATA PURSUANT TO THE APPLICABLE IO FOR THE TWELVE (12) MONTH PERIOD PRECEDING THE CLAIM.

6. Indemnity

Customer shall indemnify, defend and hold harmless Murfreesboro Data, its owners, managers, and employees from and against any and all claims, demands, actions, damages, liability, judgments, expenses and costs (including but not limited to reasonable attorneys’ fees) arising from (i) Customer’s use of the Services, (ii) Customer’s business, (iii) claims relating to a breach of the Murfreesboro Data rules and regulations, including but not limited to, (a) infringement or misappropriation of intellectual property rights, defamation, libel, slander, obscenity, pornography, or violation of rights of privacy or publicity, or (b) spamming, or any other offensive, harassing or illegal conduct,  (iv) any breach by Customer of any warranty, covenant or obligation under this MSA, or (vi) the violation of any law or regulation by Customer.

7. Confidentiality

Each party acknowledges that, in the course of the performance of this MSA, it may have access to customer information and communications, including proprietary information claimed to be unique, secret, confidential, and which constitutes the exclusive property and trade secrets of the other party (“Confidential Information”).  Each party agrees to maintain the confidentiality of the Confidential Information of the other party and to use the Confidential Information only to the extent necessary for legitimate business uses in connection with this MSA. Upon request of either party or on termination or expiration of this MSA, each party shall return the Confidential Information of the other party then in its possession. Nothing in this MSA shall prohibit or limit either party’s use of information which (a) is now, or hereafter becomes, publicly known or available through lawful means; (b) is rightfully in the receiving party’s possession, as evidenced by the receiving party’s records; (c) is disclosed to the receiving party without confidential or proprietary restriction by a third party who rightfully possesses and rightfully discloses the information; (d) is independently developed by the receiving party without any breach of this MSA; or (e) is the subject of a written permission to disclose provided by the disclosing party.  

8. Intellectual Property

Customer represents and warrants that Customer’s use of the Services shall not infringe the intellectual property or other proprietary rights of Murfreesboro Data or any third party. Customer further acknowledges that all right, title and interest in any and all technology, including the software that is part of or provided with the Services and any trademarks or service marks of Murfreesboro Data (collectively, “Murfreesboro Data Intellectual Property”) is vested in Murfreesboro Data and/or in Murfreesboro Data’s licensors. Unless otherwise specifically provided in this MSA, Customer shall have no right, title, claims or interest in or to the Murfreesboro Data Intellectual Property. Customer may not copy, modify or translate the Murfreesboro Data Intellectual Property or related documentation, or decompile, disassemble or reverse engineer the Murfreesboro Data Intellectual Property, to use it other than in connection with the Services, or grant any other person or entity the right to do so.  Unless otherwise specifically provided in this MSA, Customer is not authorized to distribute or to authorize others to distribute the Murfreesboro Data Intellectual Property in any manner without the prior written consent of Murfreesboro Data; provided, however, that nothing in this sentence would preclude Customer from using the Murfreesboro Data Intellectual Property as incorporated in the Services.  This paragraph shall not operate to extinguish, restrict, vary, waive or affect in any manner whatsoever any right, title or interest which Customer may now have or hereafter acquires in, or in relation to, the third-party software that is part of or provided with the Services solely to the extent such third-party licensors publicly provide such rights, title or interest in the third-party software to Customer.


9. General Provisions

9.1 No Third-Party Beneficiary. It is the explicit intention of the parties that no person or entity other than the parties and their respective successors and assigns is or shall be entitled to bring any action to enforce any provision of this MSA against either of the parties.

9.2 Relationship of the Parties. Customer and Murfreesboro Data are, and shall remain, independent contractors. Neither party will have the authority to make any representations, claims or warranties of any kind on behalf of the other party or on behalf of such party’s licensors or suppliers.

9.3 Force Majeure.  Subject to the next following sentence, neither party shall be deemed in default of this MSA to the extent that performance of its obligations (other than an obligation to pay for services rendered by the other party) or attempts to cure any breach are delayed or prevented by reason of any act of God, fire, natural disaster, accident, act of government, strikes, unavailability of material, facilities, telecommunications services or supplies or any other cause beyond the reasonable control of such party (“Force Majeure”). In the event of such a Force Majeure, the party shall give the other party prompt written notice within ten (10) days of the Force Majeure. In addition, the time for performance or cure shall be extended for a period equal to the duration of the Force Majeure but not in excess of three (3) months.

9.4 Assignment. This MSA and the rights and obligations under this MSA shall not be assigned or otherwise transferred by Customer without the prior written consent of Murfreesboro Data.  A transfer or assignment of this MSA shall include a sale of all or substantially all of the assets of Customer or a change in control of Customer. This MSA will inure to the benefit of and be binding upon the parties and their respective successors and permitted assigns.

9.5 Notices.  All notices under this MSA shall be delivered personally or be sent to a party at their respective address set forth above.   Such notice will be effective, (i) if mailed by express, registered or certified mail of the United States Postal Service, return receipt requested, postage prepaid; or (ii) if delivered to a nationally recognized overnight courier service for next business day delivery.  

9.6 Waiver. Any waiver of any right or default under this MSA shall be effective only if given in writing and shall not operate as or imply a waiver of any similar right or default on any subsequent occasion.

9.7 Severability. No determination by a court of competent jurisdiction that any term or provision of this MSA is invalid or otherwise unenforceable shall operate to invalidate or render unenforceable any other term or provision of this MSA and all remaining provisions shall be enforced in accordance with their terms.

9.8 Governing Law. This MSA will be governed by and construed under, and the legal relations between the parties under this MSA will be determined in accordance with, the laws of the State of Tennessee, without giving effect to such state’s conflict of law principles.

9.9 Arbitration.  Customer and Murfreesboro Data agree that any claims by a party arising from or related to this MSA shall be submitted to binding arbitration in Rutherford County, Tennessee under the rules of the American Arbitration Association with three (3) arbitrators; one selected by each party and one neutral selected by the two (2) arbitrators selected by the parties.   Each party agrees that the losing party to such arbitration shall reimburse the prevailing party’s reasonable attorneys’ fees, costs, and all other expenses, whether or not taxable as costs, in addition to any other relief awarded by the arbitrators.   

9.10 Attorneys’ Fees.  In the event that litigation results from or arises out of this MSA or the performance of this MSA, the prevailing party shall be entitled to receive from the losing party its reasonable attorney’s fees, court costs, and all other expenses, whether or not taxable by the court as costs, in addition to any other relief to which the prevailing party may be entitled.

9.11 Entire Agreement; Amendments; Headings. This MSA, including the OA and other schedule(s) hereto, constitutes the entire agreement between the Parties pertaining to the subject matter hereof and supersedes all prior or contemporaneous, written or oral negotiations, agreements, negotiations, correspondence and understandings between the parties respecting the subject matter of this MSA. This MSA may be modified by Murfreesboro Data any time by Murfreesboro Data posting a modified MDA.   The Section headings in this MSA are inserted for convenience of reference only and shall not be used in interpreting this MSA.

9.12 Survival. The rights and obligations of the parties in this MSA that would by their nature or context be intended to survive the expiration or termination of this MSA shall so survive.


